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APPELLEE’S BRIEF 


Statement of the Case and Proceedings Below 
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and the profit that the ship could have allegedly made by 
operating under two assumed (but wholly speculative) 
voyage charters that would take 12 to 13 days each, start- 
ing at an assumed (but wholly speculative) date, carrying 
an assumed (but wholly speculative) quantity of cargo, 
between assumed (but wholly speeulative) ports, at as- 
sumed (but wholly speculative) base freight rates. under 
assumed (but wholly speculative) voyage charter World 
Scale* rates ' because Gulf Oil Corporation, in June 
of 1973, long after the casualty, exercised an option it had 
in the time charter with the ship, to extend the time charteı 
for the 64 day off-hire time that had accumulated from 
August of 1971, which included 25.179 days of off-hire 
time allegedly caused by the casualty at Tumaco. 


Trial Briefs were filed on September 24, 1975. Trial 
was held on September 26 and 29 before the Honorable 
George J. Boldt, U.S.D.J. Shortly after the trial tran. 
script was ready, post Trial Briefs were submitted on 
October 8, 1975, together with proposed Findings of Fact 
and Conclusions of Law. Oral argument was heard by 
Judge Boldt on October 8, 1975. On October 9, 1975, the 
Court read its oral decision into the record from the bench, 
in the presence of counsel, and adopted certain of the pro- 


posed Findings of Fact nd Conelusions of Law. 


The Court held that the hip’s provable damage for loss 
of use or lost profit was in the an unt of $81,681.49, 
measured by the time charter rate in the time charter party 
(agreement) between the ship and Gulf Oil Corporation, 
for the 2.226 day delay at Tumaco, and 18.953 lavs of the 
22.993 day repair period of the vessel. The Court denied 
any recovery for any alleged lost profit during the last 
25.179 days of the time charter with Gulf Oil Corporation. 
The Court awarded the ship interest on the above award. 
with each side bearing its own costs After applving the 
terms of the 80% settlement, this resulted in a judgment 


of $75,258.05 in favor of the ship. 


used to describe the level of the 


World Scale, the higher the cost 
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The District Court held that the 25.179 day repair period 
in March/April 1973 was to һе reduced by 4 days for pur 
poses of awarding loss of use damages, because of the un 
reasonable and long delay between the casualty and the re 
pair period (6 months); no one knew that the vessel was 
unseaworthy when she went into the repair vard; it was 
thought that the Tumaco damage could be repaired in about 
one week; the repair period was set for a time mutually 
convenient to the ship and charterer; prior to the casualty 


} 


the ship had intended to go into the yard in the summer of 
1973; the ship had simply moved up slightly the aforesaid 
vard period and tried to take advantage of same to effect 
casualty repairs; substantial owner’s work of 4 to 7 


days was accomplished during the repair period; and be- 


cause оѓ“... the unconvincing evidence purporting to show 
that both types of repair were made in the time required to 


make unseaworthy repairs" (243a). 


The District Court stated as follows in its Opinion, rela 
tive to the claim Tor lost profit over and above the ship s 
claim for loss of use or lost profit during the delay at 
Tumaco and the repair period 

‘Plaintiff’: 


which were added to the Gulf charter and resulted 


f. 


claim for lost profits due to the 25.179 


n a later redelis than anticipated, is hereby 
( nied lor the 1 Wing 15601 

Plaintiff in effect seeks t e defendant pay twice 
for a single wrong. The off-hire provision in the 


charter party is a contractual provision between plain- 
tiff and the charterer. Plaintiff well knew that any 


' 25.4 1 1 
off-hire time could be added to the charter term and 


hypothetical profits from defendant over and above 


those amounts ua contracted and paid und 116 
charter party has never before been awarded in similar 
reumstances and this Court finds and holds it to he 


} | | tahl ^ ] 
nequitable under well accepted equitable principles in 


| In addition and perhaps more significant. this Court 
finds plaintiff's | 
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as a result of the charter term extension to be highly 
speculative, and have been based on questionable as- 
sumptions of unforeseeable facts, admitted errors and 
have not been established with reasonable or any cer- 
tainty by the evidence. Further, market conditions 


prevailing during the e 


1 
| 


aimed damage period were very 
extraordinary and uncertain making it difficult, if not 
mpossible, to approximate profits with any degree of 
certainty. The Court has carefully reviewed each of 
the items of speculation and uncertainty enumerated 
at pages 31-32 of defendent’s post trial brief. Upon 
full consideration thereof and the portions of the tran 
script supporting each item, the Court hereby finds 
and adopts all items as facts established by the evi 


dence in this case. These are as follows: 


Listing various elements of speculation, remoteness 


and unforeseeability which will be discussed infra. | 


| fully subscribe to all of thes d, indeed, think they 
are not exhaustive of other highly unpredictable 
matters that are an essential part of plaintiff’s com- 
putation of what it might have made and go far from 
establishing what it would have made, which is the 


standard required by the law.” |Ha, 245a) 


Statement of Facts 


The long term time charter between the ship and Gulf 
Oil Corporation for “eighteen month., fourteen (14), days 
more or less at Charterer’s option” was entered into on 
September 19, 1969 (197a). The vessel started operating 
under the charter on 18 January 1970 (113a). By an 
addendum, dated May 28, 1971, the term or period of the 
time charter was extended for an additional “. . . two 
years, one month more or less, at Charterers option” 
(193a). 


The terms of the charter were negotiated between the 
ship and Gulf Oil Cerporation. As a result, as indicated 
on the face of the charter party and addendum thereto, 
many terms and conditions were added to and deleted from 


ES А 4 
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the printed form (140a, 141a, 193a-204a, 250a, 251a). 

Paragraph 10 of the agreement provided as follows: 
"The time the vessel is off-hire during the original 
term of this charter or any extension thereof, pursuant 
to the provisions of this charter, shall be added to the 
original term or the extension during which the time 
off occurs, if Charterer so elects and gives Owner 
written notice of such election at least 30 days prior 
to expiry of the original term or extension during 
which the time off occurs, but time off during the orig 
inal term may not be added to any extension thereof.” 
(198a) (Emphasis added) 


Texpet was obviously not a party to the above negotia- 
tions or charter, knew nothing of the terms of the agree 
ment, and as far as Texpet knew or anticipated, the ship 
could have been operating under a bare-boat or demise 
charter, or voyage charter, at the time of the casualty. 
If the vessel happened to have been on time charter, it 
would not have been at all unusual for the charter party 
not to cor ain the above quoted off-hire provision (165a. 
166a, 260a, Finding of Fact (F.F.) 35). 

From October 3, 1972 to March 29, 1973 the ship operated 
under the above charter. In March and April of 1973, the 


ship was repaired and thereafter continued to operate 


The easualty at Tumaco occurred on September 29, 1972. 
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under the time charter (3la, 249a, 250a). On June 28, 
1973, Gulf Oil Corporation exercised both options, i.e. to 
extend the charter “one month more or less”, and to ex 
tend the charter period by the time of all off-hire from 
August 24, 1971. The latter date was the time calculated 
and agreed between the ship and Gulf Oil Corporation to 
be the time when the eighteen month original charter 
period, “14 days more or less”, had ended (187a, 208a, 
212a). Up to June 28, 1973, the ship had no idea whether 
r how the charterer would exercise its options, which 
depended in part upon many internal considerations at 
Gulf Oil Corporation (47a, 48a, 261a). 

The exercise of the off-hire option, together with the 


exercise ol the “опе month more or less” option, resulted 


1 
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in a one month extension of the expiration date of the 
charter period from August 2, 1973 to September 24, 1973, 
and a claim by the charterer for a further extension of 64 
days 17 hours 58 minutes, based upon various alleged 
periods considered by the charterer to be “off-hire” under 
the charter which occurred between: (1) the end of the 
18 month, 14 day more or less charter period, and the 
casualty at Tumaco; (2) the casualty at Tumaco and the 
repair period; and (3) the repair period and the eonclu 
sion of the time charter (49a, 50a, 51a, 61a, 220a, 261a) 
The off-hire claimed was as follows: 


Period Description Days Hours Minutes 
3/21- 4/26/72 Drydocking—Hoboken 36 20 58 
9/29-10/ 1/72 Repairs—Tumaco д 5 25 
2/17- 2/18/73 Нуу. Tank Sediment 

Amuay Bay 1 11 15 
3/29- 4/19/73 Drydocking—New York 22 22 52 
6/9 6/10/73 Repairs—P anama Canal 1 5 28 


There was a dispute about the 1 day 11 hour 15 minu“ 
alleged item of off-hire. It was compromised in half by th 
dus and charterer, resulting in an agreement that the 
charterer was entitled to an extension under Paragraph 10 
of the charter party of 64 days 0 hours 21 minutes (52a, 
211a, 231a, 232a, 254a) 


Aecording to the ship, 25.179 days of the 64 day 0 hout 
21 minute extension was the result of the Tumaco casualty 
(50a, 211a). By reason of the Distriet Court's four-day 
reduction of the repair period, only 21.179 days of the 64 
day off-hire claim was attributable to the Tumaco casualty 
(258a, 259a). In any event, the length of the off-hire ex 
tension depended upon what off-hire took place both before 
and after the casualty, and before and after the repair pe 
riod of the vessel; depended upon the exercise of two op- 
tions (one of which had nothing to do with the Tumaco 
casualty); and also depended upon how the ship and 
charterer claimed and/or negotiated out how much off-hire 
the charterer was entitled to, all of which was relevant to 
the question of what theoretical date the expiration of the 
charter would be extended to (47a, 48a, 49a, 50a, 51a, Tla, 
261a). 


would have entered into a voyage charter in early October 


at World Seale 450, and would have entered into a sec: nd 


"vage charter in late October at World Scale 300 (26a 


31a, 100a, 101a, 104a, 105a There was no evidence ol al 


As a result of what happened in the tanker chart 
market in late October and November of 1973, under ( 
ship's theorv of recovering a eged T ) 4 charter 
profit FAR » tha. In py | ate the « rat y 
date of the time charter “but for" the Tuma casuait 
the lesser the claim of the ship for lost profits during the 

xf^nsiol l. This led to the stra l att pt ( 
ship to « nee the District Court (repeated « appea 
er on October 2 73 t fe Pu N 
P o4 anti nto ir ' ' ( ) " 3 М; 
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leaving out or ** but for’’ the off-hire related to the l'umaco 
casualty, one could try to assume that the ship did nol 
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point in the trial, assuming a completed voyage on October 


5, 1973, and November 3, 1973 expiration date, Mr. 


Hateis admitted it anothe wage would have been рет 
nitted nd was o ПКУ í the view tl it “overlap mader 
1] would app since e stated the vessel would be ré 
turned about November 8, although he later chang | his 
testimony (63a-67a; 150a-157a 


There is no doubt that if there were 6 days or more left 


before the vessel had to he returned to her owners by the 


time charterer, and the owner * ри ed” the + | back 
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without permitting an additional voyage (Tr. pp. 210, 


960), there would have been a claim asserted by Gulf Oil 


Corporation against the owner, and that claim would have 
heen settled by negotiation, or would have beer deter 


mined by an arbitrator or a Court, which. of course, would 
add still another factor of uncertainty and speculatio 
the ship’s claim for alleged lost profit in the extension 


period (Tr. p. 260). 


Mr. Hatgis also admitted that whatever the date for 


the expiration of the extension ol the time eharter (No 
vember 1, or Noven.ber 5), the charterer would have at 
ranged for that type of voyage, Just prior to the return 


of the ship, that would have put the vessel in a posit 


to be returned as close to the expiration date as possibl 


witness the fact that ultimately the vessel was due i 


after all extensions at 0116 hours on November 27, 1975, 


vet the time between October 25 and the expiration date to be less 


than one-half the time needed for tt tra voyage by equating Ше 
‘one month тоге”? provision in the charter to be ` 30 days r 
than voing from August 24, 1973 to September 24, 1973 (61: sa 
l'he ship realized that a one da) difference could mean the difference 
‚etween the charterer being allowed one e voyage under the 
principles of *'overlap/ut lerlap'', which in this case would mean 
ı later return to the vessel owner but for’’ Tumaco, of about tw 
weeks. which in turn could mean a difference of a c 1ple hundred 
"sand dollars in the ship's calculations for lost pront luring the 
nsion period. Actually, a determination « whether the chart 
erer would be entitled to take an a lditional voyage, at the I n 
additional voyage would be requested, would have been made on 


the basis of an assumed 12 day voyage (Tr. ] 264 
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The owners of the Слретлх Marnos are attempting to 
recover a windfall pro: out of their shipowning : era- 
tions by pursuing their unprecedented claim and theory 
for additional lost profit during the extension period. 


The Caperax Marnios, owned by Compania Pelineon de 
Navegacion, S.A., a Panamanian corporation, operated 
and managed out of Athens and London, was only one 
vessel in the twenty ship Fafalios Group or Fleet of y 
Js (119a, 215a, 216a, 217a). There were five tankers in 
this fleet: the Caretas Marn.os, САРЕТАХ Lukis, MARI- 


oNGA. ANGELA F, and Хклтүн. Their cargo carrying 
capacities varied from 18,000 to 30,000 tons (Ma). 


The ownership of the controlling shares ol the Corpo- 
rate owners of the САРЕтАХ Luxis and CAPETAN MATHIOS 


was identical (Exh. Be). The interlocking and common 


directors and officers of the corporate owners of the five 
tankers is obvious (Exhs. D, D1, Be, Bd—119a). Both 


opposing counsel and Mr. Hatgis refer to the “owners” of 


the Caperan Marros as being the “owners” of the 
Marionca (Exh. Z, Tr. p. 163). For most of the last 25 


days of the off hire extension of the time charter oi 
Caretas Marnos, both the Marionca and the CAPETAN 
Lukis were under repair. The Marioxca was +1 a ship- 
vard from October 24 to November 15 1973. The CAPETAN 
Lexis was in a yard from October 16 to November 15 
(124a, 150a). It is clear that the MarionGa repairs were 
not seaworihiness repairs. She had just completed two 

der a two voyage consecutive charter agree 


ies un 


ment, after she touched bottom at the beginning ol the 


first voyage. She completed the two voyages without any 
problem whatsoever (Exh. Н; 122a-125a Mr. Hatgis 


1 


suggested that the MarionGa might have gone into drvdock 
for general repairs and classification drydociug (125a). 
We have not had the benefit of any testimony or evidence 
submitted by the plaintiff as to what the repairs ol the 
Capetan Luxis consisted of, or why the MarionGa or 
CapeTan Lexis were not used during the extension period 
of the time charter of the Caperan Maruros to take up or 
mitigate the alleged lost profit of the Caperan MATHIOS 


during the extension period. 


Given the interlocking nature of the e rporate owner 


ship directorates and officer 1 the vessels in the Falf )N 
Gro I] and gi | lent | ; { | 
I oup OI leet, and given HI dentical manafelner and 
operating ageney representation of the vessels (which ever 


| went so as to have the vessels under one “fleet po 
(40a, 41a, 119a, 222a) ), the Falfalios Group must have been 


operated as a fleet, and decisions, as to how individual 
vessels were chartered, were not made and could not have 


п i) t e спа 

ters, which vield substantially lower profit than vovage 
chart at times of high vovage rates, is 1] security and 
constant and known amount of income that time charter 
rives à vessel owner (117a Son essel owners also put 
part oi a fleet ito. ün harters, and ¿ nto Ovar 


vantage of rises in the spot voyage market (118a) 


The decisions to enter into the long term time chartı 


with Gulf Oil Corporation, and put the Capi 
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into the voyage market after the conclusion of the time 
charter, were made abroad. Just who made the ‘jsions 
was not known to Mr. Hatgis (12a, 13a, 24a, 43a, 114a, 
181a). The ship did not produce any evidence or witness to 
show who made the decision to put the CaPETAN MATHIOS 
into the voyage market, what considerations went into the 
decision, and what would have been the decision if the ship 
had been returned about November 1, or 5, 1973 (43a, 44a, 
Live; Tr. p. 199). 


POINT 1 


The District Court did not err in finding that the 
ship's provable damages included loss of use or lost 
profit in the amount of $81,681.49 for the time the 
ship was delayed and/or under repair by reason of 
the casualty, and in denying the ship any recovery for 
any wholly remote, speculative, unforeseeable, and 
unproven lost voyage charter profit allegedly sustained 
by the ship during the last days of the time charter. 


When a vessel is operating under a long term time 


charter, and goes off-hire during a delay or repair period 
by reason of a casualty caus d by a third party, the proper 
measure of the loss of use, lost profit, or lost charter hire 
the sl ip is entitled to recover, is the charter rate in the 


existing time charter. 


The El Monte, 252 Fed. 59, 64 (5th Cir. 1918), 
cert. den. 248 U.S. 573 (1918); 

Sabine Transportation Co. S.S. Esso Utica, 1955 
A.M.C. 2102, 2106 (E.D. Texas 1955) ; 

The Aqwidale, 61 F. Supp. 191 (S.D.N.Y. 1945), 
aff'd 153 F.2d 869 (2d Cir. 1946), cert. den. 528 
U.S. 835 (1946) ; 

Quevilly-Sampson, 1938 A.M.C. 347 (S.D.N.Y.); 

The Belgenland, 36 Fed. 504, 505, 506 (S.D.N.Y. 
1888). 


The Distriet Court awarded the ship in the instant 


matter a recovery for lost profits and loss oi use in ac- 
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cordance with the above authorities. As to the claim of 
the ship for still additional lost profits during the exten- 
sion period, the District Court found as follows: 

‘34. The loss of profit allegedl sustained b: 
plaintiff in the extension period of the time charter 
was too unforeseeable, remote and speculative to 
properly be considered as consequential damages re 
coverable in this tort action. Moreover, plaintiff has 
not proven any such damage with the reasonable cer- 
tainty required in a case where a party is seeking a 
recovery for lost profit. 


39. The remote, unforeseeable and speculative 


nature of the claim for lost profit during the ex- 


tension period may be seen by considering the follow- 


a) The very existence of the off-hire extension op- 


tion in the time charter was a matter of negotia 

tion between the charterer and owner. 

b) It would not have been unusual for the above 
clause to have been strieken during the negotia- 
tions, and not be a condition under which the 
vessel was chartered. In addition it has not 

been shown that defendant had апу idea of what 

kind of charter the tanker was being operated 

der and it could have been under a vovage 
charter or even a bare boat charter for all anvone 
knew or anticipated. 

c) It was always uncertain, up to late June of 
1973, when the charterer exercised its option, 

as to whether, when or how the charterer w- id 


exercise its option. 

d) The rise in the market between April 1973 and 
September and October of 1973 was un- 
precedented in recent years. 

e) The amount of off-hire to be added to the time 

charter period was a matter to be evaluated and 

presented by the charterer, and considered and 


evaluated by the owner, with any differences to 
be negotiated out between the two. In addition, 


[he ship does not take issue with any of the above quoted 


facts as 
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off-hire occurring even after the repair period 
conld have effected the time the owner got back 
his vessel after an off-hire extension, as it did. 

The time when the vessel should or would have 
come back to the owner but Tor the Tumaco 


casualty is most speeulative, given problems of 
overlap/underlap under the law and chartering 
practice, any disputes that might have resulted, 
and a dispute that actually did take place at the 
end of the time charter in question in late 
November of 19/3. 
There were great fluctuations, and much in- 
stability in the voyage world scale rate from day 
to day, or even within the same dav, around the 


1 1 h4 


ime when the owners mugiit rotten the 


nave £ 
| 


vessel back, but for the Tumaco casualty. 


Applying a ‘but for’ test to see how the Tumaco 


casualty effected the subsequent chartering his 
tor and/or economic loss 01 in о ‹ 
owner might require following the history of the 
essel to tl end of its servi " ireer for the 
plaintiff. See The Soya, 1956 Lloyd's List Law 
Repo1 8 557 


rates wha ports how I 10] caro } t } 
bunkers would have cost, and how long the 
ovaves ol ИП vessel would } ive he en. if vovare 
charters were made bv the vessel durin * the 


extension period.” (260a, 261a) 


being wrong, insupported bv the evidence, or 


“clearly erroneous". The ship simply states that the rule 


in this € 


ireuit is **. . . that damages need not be foresee 


able in order to be recoverable . "citing Petition of 


K insman 


cert. den. 


falo, 380 


Transit Company, 228 F.2d 708 (2d Cir. 1964), 
sub nom., Continental Grain ( v. City of Buf- 
U.S. 944 (1965) ( Appellant's Brief, p. 10). Such 


is not the law in this Circuit, and is a distortion of what 


this Court said in the first Kinsman (Kinsman 1) decision. 


TA A ee ee 


—— —— Orr —— 


Mor 
Ing « 


I, cit 


in Kn ma) 


mon 

any 

pe ri 
In 


eover, a careful and realistic understanding and read 
f the case, and the language of this Court in Kinsman 
ed by the ship, and this Court’s later action and opinion 
г Bufa Brida tigation, as it 1s com 


ly called), clearly supports Judge Boldt’s finding that 


alleged lost profit of “he ship during the extension 
| 


і Was unrecoverable. 


K nsman thi owners ol a ship, the operator of the 


dock at which the ship was moored, and the City of Buf 
falo were held at fault for physical damage sustained by 
other vessels, the City, and shore side proj rty interests 
The damage was sustained when an accumulation of ice 
and current caused the moored vessel to break loose fron 
her bert] [he vessel struck and freed another moored 
vessel, and together the vessels drifted down river to striki 
other vessels. Ultimately, the City’s bridge. that had not 
been opened, was struck. The dam created by the vessels 


and 


1 Я 1 " 
the wreckage of the bridge resulted in a bas кир OI Ice 


The river overflowed, thereby damaging the owners of 
property along the shore line 
The Court stressed that the damages were recoverable 
because they were “direct”. and were the result of the 
same forces (1e. the current and ice) that required the 
exercise of reater care bv the responsible defendants 
The ( irt did not hold that the factors of Toreseeal ty 
or ] mate Cause, or remoteness, or rectness of dan 
ag ir speculation, were no longer relevant in determin 
what damage is recoverable in a tort action. The Court 
stated: 


‘This does not mean that the careless actor will a 

ways be held for all damages for which the forces that 
he risked were a cause in fact. Somewhere a point 
will be reached when courts will agree that the link has 
become too tenuous—that what is claimed to be con 
sequence is only fortuity . . . perhaps in the long 
run one returns to Judge Andrews’ statement in Pals 
graf, 248 N.Y. at 354-355, 162 N.E. at 104 (dissenting 
opinion). ‘It is all a question of expediency, of 


fair judgment, always keeping in mind the fact that 
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we endeavor to make a rule in each case that will be 


practical and in keeping with the general understand- 


ing of mankind.’ ° (p. 725) 


Moreover, the Kinsman litigation continued, resulting 
later deeisıor of Kinsman T. nsit Company, 388 


| 
sion went to the question of whe г two specific item 
of claimed damage were recoverabl based upon this 
Court's earlier di on on liability The two items of 
damage involved were 
1) The claim by an owl f cargo red on a vessel 
moored in the river or the tra cos | ting 
other cargo de red to a purchaser In a t mely 


] suant to 115 contrac tual obligation with 
the purchaser. The cargo intended for the pur- 


chaser, but stored on a vessel in the Buffalo River, 
could not be moved or delivered because of the 


tortious blockage of the river; and 


2) The extra cost nloadi! cal neurre y а 
essel that м 01 ‹ el "he ssel 
s moved ам rol er unloading bert! ind 
eould 1 eturn t reason of being struek 
} one of the d shine Ph TEM nés 
Vas I ted t rt cal pui int t } 
tractua bligatior vith carg nter 
his Court, rather t cle e the ¢ OI rom i 
ng with the scope | ibilitv for negligent terierences 
with contract msidered the issue t í 
wa recoverable rol he tortieas sin tel ) “ 
tv, dire s, remoteness, 1 \ md proxi 
( ‹ The Court denied any reco t above extra 
expenses 01 хе M | result I 1 ts’ 
being required to fulfil! existing tractual obligations 
This Court affirmed the District Court's dema f said 
lamages, as follows 
As recovery was properly denied on the facts of 
this ease because the injuries to Cargill and Cargo 


Carriers were too ‘remote’ or ‘indirect’ a consequence 


of defendants’ negligence. 


3 


Numerous principles have been suggested to deter- 
mine the point at which a defendant should no longer 


be held legally responsible for damage caused ‘in 


2 Harper and James, supra, 1132-61; Hart and Honore, 


Causation in the Law, chs. VI and IX (1959). Such 
miting principles must exist in any system of juris 
prudence r cause and ¢ ct succeed one another witl 
he same eertaintv that nig ollows dav and the 
consequences of the mplest act mav be traced over 
an ever-widening сапта wit 1 passagi tırne 
In Ang Americal IM is Kd rtot noted í 
cept опу the defendant s on to produce a given 
result, no other consider ! » affects our feeling 


so much as its foreseeability' Legal Cause, 72 U.Pa 
# Ri 211 ЖУ, {1 124 | Bi i » itne! Ra 
way ( 120 US. 476, 483, 64 S.Ct. 232, 88 L.Ed 
230 (1046) 
А . А 

On pre pea t l aj ewhere a 
point Y be reached Wl Courts y agree that the 

I na Deco! t ti t t \ 11 ( | 
to be consequence is only fortuitv. 338 F.2d at 725. 


We believe that this point has been reached with the 


Cargill and Cargo Carriers claims.” (pp. 824, 825 
A critical factor in denying any recovery for the dam 
ages In question was the point that they arose by reason 
ota Г sting contractual obligation of the claimants and 
were remote and indirect, in terms of time and space, trom 
the casualty itself. They were not caused by the force that 


gave rise to the requirement that the defendants were to 
exercise care. The Court, in fact, acknowledged that the 
“foreseeabilitv” of the damages claimed for the extra ex 


penses was probably creater than the “foreseeability” of 


the damage sustained by upriver shore side claimants. 


The reported case that deals most closely with the posi- 


tion taken herein by plaintiff is the English case of Th 


Soya, 1956, 1 Lloyd's List Law Reports 557 (Court of 
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Appeal), which applied a measure of damag: 
granting the plaintiff vessel owner a recov 


use based upon the charter rate in the chart 


cable and in existence repair 
DIRPHUYS, 30° 

recovery of lost profits allegedly caused bs 
At the tin (30 De 
DigPHUvYs was bound 


No. 1. 


H) 


at fault in 


davs ie of eollision 
101 London to loa 


the 
under Charter Repairs were effected 
1951, and the 

the repair period, 


into (1 


1 
Vessel 


between January 1 
Charter No. 1. During 


тарт owners entered 


ys 


| to be later named to ready to 


arch, 1951 
al » 3 


lava, for Japan on 11 


à equivale: t to 


pro «led into 


cember 1950) 
| for Bombay 
| at Rotterdam 


e 


rv for 
arty appli 


xl. The 


r] 


neri 
f 11 


NOY A sougnt 
a detention of 


named as the vessel on 1 February 1951, and 1 ise of 
the repair period was unable to ar it Du n til 31 
March 1951. but was nonetheless able to perform ler tl 
agreement. The daily net profit under Charter N 1 s 
£144 3s. 10d. and under Charter N \ ES Ts. 4 
From December 1950 onward there wa ré irkal rise 
in charter rates, es a n Far Eastern waters. Plair 
tiff areued that since the vessel lost 20 days befor а 
ing in London, sl was 20 davs late in ar! e Bomba 
and, therefore, lost 20 days pro it t h rates thet 
prevailing in the Far East 

| Court of Appeal rendered its decision ag х 
plaintiff's contentions. Dar es were determined 
hasis that since the vovage under Charter No. 1 required 
20 extra days, and tl wners could have earned її 
the charter a net pr f £8939 168. 5d. in the « 
| ated 62 days t sa int should be d vided bv the $? 
davs actually required, whereby the vessi arn £100 Os 
Xl. per day £144 3s. 10d. less £100 Os. Od. show a Ss 
of £35 3s. 5d. per day, which was to be multiphed by 82 
days to arrive at plaintiff's recov 

The full profit of Charter No. 1 had been earned і | 
vessel, albeit over a longer period of time he T 
was true under Charter No. 2 and two successive charters 
thereafter. What the plaintiff sought, in the words ol 
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His conclusion wa 


)0 


"1 speculative and t 


«eCnquenct 
. 1 
hasis added ) 


the particula 
vss of he pi 


ages was “the 1‹ qoe 
| LLO 10 
venture on which the | | 
| Aawilıne 
time being in this cast 


чо, 
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We submit that under the facts ol this case, ап1 the 


above authorities, any alleged lost profit during the exten 
sion pt riod was too remote, too tenuous, too ndireet, too 
inforeseeable, and too speculative to be recoverabl n this 


tort action. The Distriet Court was certainly not ** elearly 


erroneous’’ in finding the unforeseeability, remoteness and 
t t " феи { 1 . 
d lia п і da 

| I nu! a x 1 1 1 1 

asu x p er W t! X t 

{ l the severa pt ns d t t t ' begin 
the T is off-hire per the evaluator f what 

re shou be í \ ra pted; and negotia 

of the off-] n 21 reis the options ; th« 
Ara! ra var 6) í 179. { Р Р har T T 
tha n pr 4 thi pri ly 1 ha el r 

1 I t thre t 1 tal et 
nditions duri +} 4 pet 4 4 hut a 

А р ен Ре 4 alt Septet 
thre ' | it nt 

"MY $ t tot ner T 

Nx her 197 ч ( ' Ha per Jar T he 
І lu 1 \ MMI ( T I тох IE ind 
n part Dy 11-1143 1 Pr Lau ] Г 
( "М í | 270 ) 

› - 07 - 
bi _ Í 242 

There es of course t! aidit prot 1 } \ iT 
t ( rt sl id ! I the « 1 results of 
the extension period as dis sed in The Soya, supra. Who 
to sa +} it the exter n period did 1 t T ilt in a nut 
ber o fer harters I Ss | time ter November 24 
1073. than would have been the case had 1 ; extension been 
reques ed? Who is to say that the « tens’ n peri did 
not result 11 ‚г was not related to, the el owners 
putting a dilfel nt ship into the time el ter market, which 
* The Distr ngs lamages, and ssues of 


\ Sad NJ ng 
Cir 1969 er der 05 US. 95 1968 
U.S. v. Ebinger, 386 F.2d 557, 560 (2d Cir. 1961 


28 
turned out to be the most profitable market to be in since 
November of 1973? 


Finally, a Court in determining what type of alleged 


damage should be conside red to be too remote, too indirect, 


ete.. to be recoverable, should (as this Court did in Kw 

man I and 11) take into account the realities, fairness and 
equities of the &:. uation confronting it Thus, in Ktnsma? 
] the shore side property owners would have borne al 
their damage without recourse against anyone, if their 


72 In the instant matter the shipowner not being 
asked to bear 1ts own damages The shipowner has ri 
ceived $180,090 for its hull damage, and the District Court 
held that the sl ps red erab i! ) neiud OSS 
yf us ind st profits in the ar 7 f $81,681.49 
Plaintif 8 as that dar 6:1 based pon 
iade rates vhe t vas nit n 1 M ‘ I 
time rter. Such al trap pt to reap a windfa 
profit should not be permitt | 11 ist irt u 
time harter. tl a) p war 4 | 4 nd 4 
| - E 2h 1 the certain i1 Ponin. Y 
tin harter, the I I ng to ce i mpre 
dented theory to ull SOIT idit 1 deter: t 
i nt that s ‹ n | | e made if the had beer 
pia n th O «pot market 


POINT II 


The District Court did not err in finding that al- 
though the owner of the Capetan Mathios did prove 
that it sustained an actual loss of use or loss of profit 
during the delay at Tumaco and the repair period of 
the vessel, it failed to prove (A) that it sustained any 
lost p. »fit during the extension period, aud (B) failed 
to prove the amount of any such alleged damage or 
lost profit with any certainty and/or any reasonable 
certainty. 
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voyage charters), and the failure of the ship to use its 
other vessels to mitigate ¡ts damage during the extension 
period, also go to the question of whether any loss of profit 


was proven by the ship during the extension period. 


The authorities referred to by the ship on the point of 
certainty of damage and certainty of amount were cases 
where the fact of damage caused by the defendant was 
proven, and the choice was between the plaintiff making no 
recovery, or a recovery on a reasonable evidenciary basis 
that was present in all the cited cases. They are inapposite 
to this case. The District Court in this case did award the 
ship loss of profit damages, and refused to award loss of 
profit damage for a time when the fact of damage caused 


һу the casualty was not proven. 


Moreover, even when a plaintiff has proven the fact of 
damage caused by defendant, plaintiff must “ show 
the amount of his damages with reasonable certainty.” 
W. L. Hailey € Co. v. The County of Niagara, 388 F.2d 
746, 753 (2d Cir. 1967). The authorities cited on this point 
by the District Court and by appellant, at pages 12 and 13 


oi its brief, are in accord. 


Moreover, even if the fact of some damage caused by the 
defendant is proven, a Court cannot and should not award 
damages to a plaintiff on the basis of complete specula 
tion and guesswork, and there must be a rational and 
reasonable has; ` for the computation of damages. Digelou 
v. RKO Radio Pictures, 327 U.S. 251, 264 (1946) ; Eastman 
Kodak Co. v. Southern Photo Co., 273 U.S. 359, 379 (1925) ; 
Shannon Shaffer Oil & Ref. Co., 51 F.2d 878 (10th Cir. 
1931). 


The District Court was entirely correct in refusing ti 
enter into an exercise involving complete guesswork and 
speculation, especially when the damages of plaintiff for 
any alleged lost profit during the extension period were so 
patently based upon: 

. questic able assumptions of unforeseeable facts, 


admitted errors and [were not] established with r-a 
sonable or any certainty by the evidence.” (245a) 


(emphasis l Ided ) 
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The magnitude of the speculation and guesswork pro- 
posed by the ship below, and continued or appeal, can be 
appreciated by carefully looking at just how the ship’s 
claim was really calculated for alleged lost profit during 
the extension period. 


Mr. Hatgis, who made the caleulations upon which the 
ship’s claim for $303,297.05 was based, assumed that the 
vessel would ! ауе been returned to her owners on October 
5, or October 27, 1973, at the latest, if the Tumaco casualty 
had not occurred, and that the agreement of charter would 
have been entered into in early to mid-October 1973 for 
the first of two voyages at World Scale 450, and would 
have been chartered at World Scale 300 for the second 
voyage (26a, 31a, 34a, 100a, 104a, 105a). All of these 
assumptions were improper. 


We have already shown that the vessel would have been 
returned (on a “but for” Tumaco theory) at the earliest 
by November 1 (or November 5, based upon the four-day 
repair period reduction), and that the normal thing would 
have been to "fix" the vessel (enter into a charter agree- 
ment) only several days prior to its availability. More- 
over, the application of *overlap/underlap" could have 
resuited in a return substantially later than November 5, 
1973 ior the first of the ship's two hypothetical vovage 
eharters. On the question of overlap/underlap, see 1975 
The Law of Admiralty, Gilmore & Black, 231, 232; Poor 
on Charter Parties, 5th Edition. pp. 10-16; The Rygja, 161 
Fed. 106 (2d Cir. 1908); Straits of Dover 8.8. Co. y. 
Munson, 95 Fed. 690 (S.D.N.Y. 1899): Cía de Nav. Julia 
S.A. v. Marchessim € Co., 1959 A.M.C. 1572 (S.D.N.Y. 
1959); The Federal Voyager, 1955 A.M.C. 880 (Arb. N.Y. 
1953); and The Almo Shipping Corporation of Monrovia 
v. Otello Mantovani, Lloyd's List, November 30, 1973, p. 2 


(not officially reported) 


As shown earlier, by October 26, 1973, the high rate of 
450 World Scale, or anything like it, was a thing of the 
past. Thus, the ship’s proposed use of a World Scale rate 
of 450 for the first itious voyage, and a 300 World Scale 
for the second voyage (or an average of 375 as the ship 
tries to assert ¿his time around) was preposterous. 
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In order to estimate what aet profit a vessel owner will 
earn per day on a voyage charter, one must know a certain 
number of things: 

(1) The World Seale at which the vessel will be char- 
tered for; 

(2) The ports which the vessel will move between, in 
order to know what base freight rate will be ap 
plied to the voyage in question; 

(3) The amount of cargo to be carried; 

(4) The amount of time the vovage will take; 

(5) The amount of expenses such as bunkers, and port 


charges, and other owner’s expenses, such as 
? 
>, 


84, 


« 


wages, ete., that will be incurred. (Tr. pp. 8: 
91, 96, 91, 98, 99, 100) 


Mr. Hateis admitted that the World Scale rates he 
assumed were the highs for the dates or periods during 
which he assumed the charters for the two fictitious voy 


60/40 


ages were fixed in coming to his $303,297.05 figure (104a. 
105a). Mr. Hatgis’ demeanor and credibility were, of 
course, adversely commented upon by the District Court 
(238a, 239a). He was charged by the vessel owner with 
the responsibility of overseeing the prosecution of the 
claim asserted in this case by the ship (43a). 


All the calculations on Exhibit 14 (the exhibit containing 
alleged daily profits for Caribbean voyages at World Seale 


100, 150, 175, 200, 225, 250, 275, 300, 325, 350, 375, 400, 425 
and 450) which were the figures used by Mr. Hatgis in 
coming to an alleged amount of profit of $358,000.00 for 
World Seale 375, were all based upon voyages between 
Puerto La Cruz to Philadelphia to Puerto La Cruz (89a). 
Such a run or voyage is obviously a profitable one as 
compared to voyages between other United States 


Caribbean ports as will be shown. 


All the calculations in Exhibit 14 were also based upon 
a full cargo of 29,155 long tons, whereas the three voyages 
of the Caperan Marmios after the vessel was returned to 
her owners involved the carriage of 27,338 tons, 28,048 
tons, and 28,390 tons of cargo and no “dead freight" was 


` 


earned (Exhs. E, F, and G, 86a-88a). 
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The gross “padding”? of the claim as presented can be 
readily observed when comparing it to the result of the 
very first voyage taken by the Careran Maruros after the 
vessel was returned to her owners in November of 1973 
(Exhibit E). On the latter voyage the vessel made a trip 
between Aruba/Pensacola, Florida/Bajo Grande, under a 
charter dated November 8, for World Scale 300. The base 
rate for such a vovage was $1.75, which translated to $5.25 
per ton of cargo at World Scale 300 (as compared to a 
base rate of $2.13 assumed throughout Exhibit 14, which 
translated into a freight rate of $6.39 per ton at World 
Seale 300 (90a)), and the Carerax Матнтоѕ carried only 


27.338 long tons of cargo on said voyage (Exhibit E and 


af 

Exhibit 14). To aceomplish the Aruba/Pensacola, Florida, 
Bajo Grande vovage, it took 13 days, and the vessel owner 
agreed to a demurrage payment of only about 1/10th of a 
day. (See the demurrage payment of $1,364.07 on the 
third page of Exhibit E, and the $10,476 demurrage daily 
rate—paragraph I—on the 11th page of “Exhibit E, which 
is the first page of the applicable charter party.) The 
profit for the trip was $7,331.27 per day at z World Scale 
of 300, as compared to the $10,823.00 апу profit calculated 
n Exhibit 14 for World Scale 300, and asserted by plaintiff 


(16a, 178a, 79a). 
In addition, the figures of Exhibit 14 assumed bunker- 
r expenses of $16,100.00 per voyage, when the bunkering 
expense on the first voyage, after the vessel came of? the 
time charter, was $24,288.00; the voyage thereafter cost 
slightly less per ton of bunkers, but a total of $26,104.90; 
and the vovabe thereafter resulted in a bunkering expense 


of $30,000.00 (Tr. p. 157, Exhs. E, F & G).* 


AI! of Mr. Hatgis’ calculations were based on theory. In 
practice, and as mueh as he tried to avoid admitting it, 


voyages between certain ports are more profitable, at the 


Just what bunkers would have cost plaintiff, had the ship 
been able to get them for the CAPETAN MATHIOS in October 
and November, is completely speculative. Under the time charter 
party, Gulf Oil Corporation provided the bunkers. Mr. Hatgis 
testified that vessel owners were paying up to $100 or $120 per 
ton for bunkers in November 1973 (Tr. p. 156). 
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same World Scale, than voyages between othe: becat se of 
the greater probability of delays resulting n bad 
weather, rough seas, ete., for which vessel owners do not 
receive demurrage (83a, 85a, 112a, Tr. pp. 160, 243). In 
xhibit 14, there is no rain, no fog, no 
rough seas, and no delavs for which the owner could not 


the fantasy world of F 


recover demurrage. The real world is to the contrary. 
Mr. Hatgis admitted that his figures did not allow for any 
contingencies (Tr. p. 160). Again, as Mr. Hatgis himself 
testified, re! ¿ing to the time which a voyage from Puerto 
La Cruz/Philadelphia/Puerto La Cruz could take: 

“Normally, for a vessel of this type it is a 


f 
trip up. If there is no congestion at Puerto La Cruz 


Terminal, vou would get in and out in one day, and 
f there is no congestion in Philadelphia you would 
come in and out in one dav again. 


So, the minimum that the trip should take is twelve 


l 
days. As I mentioned Friday, we always caleulate one 
extra day to cover the lavtime allowed, which 1s 
seventv-two hours. The charterers are allowed to load 
and discharge the vessel, so we allow in our estimates 


three davs. and we hop it will do it in twelve. But it 
is very possible many times that we might have bad 


weath.r, and instead of making the trip up in five 


days, we might make it in seven days. Or it is possible 
that the vessel has to wait for another vessel to dis- 
charge at the terminal of the oil company, so she 


might wait five days to discharge." (111a) 


A party seeking to present another obviously specula 
tive version of one cf the ways the Capetan Marnios might 
hove been onerated, assuming she had been returned to 
her owners on November 1, 1973, and had gone into the 


vovage market, could theorize the following: 


(a) Assume a voyage initially fixed at World Seale rate 
of 300," as a similar vessel was fixed on October 26, 19 
* The Sea Brokers Ine reports Fxh. Y and the Market Re- 
search Inc., and Dietze Inc. reports (part of Fxh. 13) support a 
hypothetical World Scale rate of even less ther 300, say 250, for 


(footnote continued on following page) 
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for delivery on November 1, 1973, for a voyage lasting 13 
days (it could just as easily be fourteen days, or more) at 
338 long tons of cargo 
(similar to the time and base rate experienced in the first 
age of the САРЕТАХ Marnios after she was returned to 
her owners as set forth in Exhibit E). This would result 


in the following speculative figures: 


1) Gross freight earned: 


$] 75 x 3.0 (300 World Seale ) ОГ $5 07 
per ton x 27,338 long tons $143,524.50 
2) Less 114% Brokerare Commission 1,794.05 


$141.730.45 
3) Less all expenses as incurred on th 
first voyage after the time charter 


was concluded, as set forth in Ex 


4) Profit for voyage . ai $ 93,942.45 


5) Average profit per day, assuming a 
13 day voyage . 2. $ 1,220538 


at the rate of World Seale 225. Using the same rate, ports, 
time and cargo carried as in (a) above, the figures for e 


second vovage would be: 


1) Gross freight earned of $1.75 (225 
World Seale) or $3.9375 per ton x 


27,338 long tons a $107,643.38 


2) Less 1 14% Brokerage Commission .. $ 1,345.54 


3) Less all expenses incurred on the first 
voyage after the time charter was 


1 
concluded (Exh. E) .. | › $ 47,858.00 


4) Profit for vovage . $ 78.509.534 
5) Net profit per day, assuming a 15 day 
voyage ; А $ 4,500.76 


(footnote continued from preceding page) 


a similar sized vessel fixed October 26. for the same айе, for 
) 


delivery November 1 or 2. Even Mr. Hatgis agrees u ı Worid 
Seale rate of 200 for about November 1 (Tla, Tr. p. 215). 


IOWSs ; 


Profit for first 13 day period ($7,226.34 
x 13) $ 93,942.42 


Profit for remainder of time: ($4,500.76 


x 8.179) $ 36,811.72 
$130,754.14 

Less profit made under time charter of 

$2,179.36/dav (21.179 x $2,179.36) $ 46,156.57 


The above is a far erv indeed from the alleged $303, 
297.05 alleged difference in profit sought by the ship (ap 
| de 1940)” 


parently increased on appeal to $550,000 Appellant’s 


Brief p. 6). Small wonder that the Court found as it did. 


The above is not to Say that this Court should adopt the 
speculative figures inherent in measuring damages under 
plaintiff’s proposed theory. If we wanted, we could 
have assumed lower World Seale rates for the dates as 
sumed based upon reported fixtures in Exhibit 13. In 
addition, if one were to assume a November 5 return date 
(consistent with the position that four days of the терап 
period were not attributable to the casualty)* the above 
$84,507.47 figure would be reduced substantially since the 
market rate was continuously dropping. A further sub 
stantial theoretical reduction would also be possible from 


№ 


апу possible *overlap"" bevond a ovember 1 or Novem 


ber 5 date. 


For the Court to have picked a figure out of the air, or 
from a hat, within a spread of from 0 to $84,000 or any 
other amount, would have been pure guesswork, rather 
than anything remotely resembling a rational or reason- 
able evidentiary basis for awarding damages. Clearly the 
ship failed to prove any alleged lost profit damage during 
the extension with any certainty or any reasonable cer- 
tainty as it was required to do. 


* And/or the intended yard period in summer 
ime charter (188a, 132a-136a, 138a 
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The ship also failed to prove that it sustained any 
actuel or recoverable lost profit based upon theoretical 
voyage charter rates during the extension period by: (a) 
failing to show why the САРЕТАХ Lukis or MARIONGA Were 
not used to mitigate and/or avoid any such alleged loss; 
and (b) failing to show how, why, and by whom, the deci 
sions regarding the chartering of the CaPETAN MATHIOS 
were made and/or would have been made if the Tumaco 
casualty had not occurred, and how these decisions related 
to decisions made regarding the chartering or use of other 
tankers in the Fafalios Fleet. Compare Brooklyn Eastern 
District Terminal v. U.S., 287 U.S. 179 (1932); Cran 
Brothers, Inc. v. Duquesne Slag Products Co., 273 F.2d 
948 (3rd Cir. 1959) ; Newtown Creek Towing Co. v. City of 
New York, 23 F.2d 486 (2d Cir 1928): Sabine Transporta- 
tion Company Inc. v. S.S. Esso Utica, 1955 A.M.C. 2102 
( E.D. Tex. 1955). 

Under these circumstances, the District Court properly 
concluded that it would have been improper and inequitable 
to award the ship anything more than the lost profits sus- 
tained during the delay and repair periods. In the end, 
the fact of lost profit damage and/or its amount during 
the extension period remained a matter of complete specu- 
lation and remained totally unproven. 


POINT Ill 


The District Court did not err in awarding the ship 
a recovery for loss of use only for that portion of the 
repair period that Tumaco related repairs extended 
the time within which shipowner’s work was or could 
have been accomplished, when: 
(A) The ship o; crated normally from the time of 
the casualty in September 1972 to the time of 
repairs in April 1973; 
(B) No one had any idea, Lelieved, or knew that 


the ship was unseaworthy in any respect until 
after the vessel went into the repair yard; 
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(C) Prior to the casualty of September 1972, the 
vessel owners intended to put the vessel into 
drydock in the summer of 1973; 


(D) The ship and her charterer agreed that a mu- 
tually convenient time for the vessel to go into 


the yard would be in late March and early 
April 1973; 


(E) The shipowner simply moved up the summer 
yard period slight!v, and sought to take ad- 
vantage of the yard period to accomplish 
Tumaco related repairs; 


(F) The vessel was not put into the yard to repair 
any unseaworthy condition; 


(G) Substantial shipowner's work was done while 
the vessel was in the yard which took, or 
should have taken, four to seven days; 


(H) The delay of the shipowner in putti: the 
vessel into drydock after the Гитасо casualty 
was, as found by the District Court, “long and 
unreasonable”; and 


(1) The District Court was unconvinced that 
owner's work and unseawcrthiness repairs 
were all done concurrently. 


When a vessel. long after a casualty, goes into a те 
yard, and while in the yard accomplishes owner's work, 
but also repairs damage sustained in a casualty, the tour h 
stone for determining whether any damages for loss of 
use are owed by the party responsible for the casualty, is 
whether the primary or even contributing purpose or 
reason for the vessel going into the yard was to do owner’s 
work. If the primary or contributing purpose is to do 
owner’s work, the shipowner is entitled to recover for loss 
of use only for the time that casualty related repairs ex- 
tend the yard period beyond the time needed to do owner’s 
work. See: 


The Alabama/Dalfonn, 1967 AMC 267 (2d Cir. 
1967) (not official’y reported) ; 
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The Pocahontas, 109 F.2d 929 (2d Cir. 1940), cert. 
den. 310 U.S. 641 (1940); 

Pan American Petroleum Transportation Com- 
pany v. U.S., 27 F.2d 684 (2d Cir. 1928); 

Clude S.S. Co. v. City of New York, 20 F.2d 381 
(2d Cir. 1927); 

Cia Punta Alta v. Dalzell, 1958 AMC 2016 
(S.D.N.Y. 1957) (not officially reported) ; 

The Super X, 15 F. Supp. 294 (S.D.N.Y. 1936). 


Clearlv, the immediaey of the necessity to repair, and 
the length of time between the casualty and the repair 
period, is a most significant factor in determining 
whether a vessel owner is entitled to any recovery for 
loss of use, assuming he ean show and prove the amount 
of an actual loss. See the above authorities and in par- 
tieular Clyde S.S. Co. v. City of New York, supra, and the 
comment of Judge L. Hand in Pan American Petroleum 
Transportation Company v. U.S., supra, at p 685, em- 
phasizing the importance of the repairs being carried out 


imme-tiately, and clarifying the dietum in his opinion in 


the Cıyde caso, at p. 831, going to the questi of when 
vessel owners are entitled to recover for loss of use. 
In the Clyde case (in which the vessel owner was denied 
any recovery for loss of use because the collision repairs 
did not extend the time within which owner's work was 


accomplished ), there were 7 months between the easuaitv 


and the repair period, as eompared to 6 months in this 


Most importantly, it is not the fact of unseaworthiness, 
harped on by the ship, that is critical, but what vessel 
owners knew, aud their reason for putting the vessel into 
the re pair yard. that is controlling. See: The Pocahontas, 


upra; and 1 he Alabama Dalfonn. supra. 


Vessel cwners in this case did not know that the ship 
was unseaworthy, believed that the repairs they wanted 
to do for their own account would take 4 to 7 days, and 
originally thought that the Tumaco damage could be re- 
paired during the same time (96a, 97a, 98a, 191a, 193a, 
243a; Oral Decision, p. 7). The fact that the repair of 
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the Tumaco related damage extended the yard period, 
does not change the nature of the first 4 days of the yard 


period, in terms of whether the vessel owner can recov.r 


for loss of use for said 4 days. 


Some 
District 
pport of same set forth in our footnotes) were as 


in 8 


follows: 


D] 
» 


of the relevant Findings of Fact herein of the 
Court on this point (with citations to the record 


During the several « following 
the casualty, Le. on Si pteluer SU, October 1 and 
2. an American Bureau of Shipping 
survevor (ABS being the vessels classification st 

ciety) examined the Caperan Maruios at Tumaco 


At that time the mooring chain was unwrapped 


from the shaft and propeller of the vestel and 
some damage was observed to thi prope er blades 
and the propeller g iard The fair water col 


Sea trials were conducted for approximate 


hours off Tumaco in order to check for vibration 


or for anv damage to the propulsion system TI 
vessel app ared to be operating normall \‹ 


cording to the ABS surveyor, the vessel was in 
satisfactory condition to proceed with her re 
lar operations. Owners advised charterers that 
the vessel was seaworthy, could continue opera 
tions, and could fulfill charater commitments 

A Cert ate of Seaworthiness was given to the 
v f! 


bv the 1.58, with the recommendation by 


ABS that the damage be reexamined at the nert 
regular drydock period of the vessi The vessel 
left Tumaco and continued to operate empha 


SIs added ) 


[4] 173a, 174a, 181a 


ft 


os 


1 


168a, 169a, 170a, 181a, 189a, Exhs. 2 and 


[e] 181a 
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6. Prior to the casualty of September 29, 1972, the 
essel owner intended to drydock the CAPETAN 
MarHios in the summer of 1973.” 

‘) From the time of the casualtv at Tumaco, in late 
September of 1972, to March 29, 1973, the CAPETAN 
MarHıos properly performed, ah. w erated, 
under the above time charter to Gult rpo- 


ration, with no reduction of speed. No sy + *d claim 


was ever made against plaintiff by the егет 
for the latter period 

10 At the time of survev at Tumaco, the «sel hau 
been tipped so that the surveyor in attendance 


could examine the damaged propeller area. Non: 


of the items of damage noted or observed at 


Tumaco made the vessel unseaworthy 


188a, 132a-137a. The master or the ship testified that the 
ship normally went into drydock every 12 to 18 months (179a 


[31201a, Exhs. B1-7 and Exhs. C1-4. The Master of the vessel 
testified that he felt some vibration after the casualty, but it was 
obviously so slight that he did not report same to his owners, and 
did not tell the ABS surveyor about it (169a, 170a, 180a). Some 
slight overheating and soft vibration was reported by the Master 
to the owners on October 23, 1972, but the owners immediately 
replied on October 24 that the vessel should reduce speed some- 
what, if necessary, and the owners were obviously not concerned 
enough to make any other inquiry or get the ship into the yard 
for an immediate inspection (Exhs. 2 and 3). The overheating or 
vibration did not get worse between October 1972 and the yard 
period of March/April 1973 (178a). Even Mr. Pillatt (the ship's 
surveyor or engineering expert) had no explanation as to how or 
why the Careran MarHios could have functioned without any 
\ problem for six months, except to say that “presumably, the exist- 
inr damages and conditions did not cause undue vibration, loss of 
speed, loss of power, seal leakage” (Tr. p. 129), and went on to 
testify : 

“Q. So your answer is that the damage that existed per- 
mitted it to so function? 
A. That is correct. 
Q. And the damages that existed permitted the vessel to 
fulfill its function as the tanker in the business of carrying 
| cargo! 
| A. That is a fact.’’ (Tr. p. 129) 


it) 13a, 14a, 59a, 60a, 94a, 173a, 174a, 181a 
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11. A new fair water cone was sent from Europe and 
was ready for installation in New York in earl) 
or mid-January 1973. The owners and charterer 
conferred and decided that a mutually convenient 

time to put the vessel into a repair yard wou | be 

ate March and early April 1973. Thus, the owne 
slightiy moved ahead the prer asty ] lanned yar 
or drudocl p d of the vessel. and intended t 
take advantage of said drudock pe fo repa 
the damag istaind at Tumaco.” (emphasis 
added ) 

‘12. The vessel went into a repair yard in the New 
York area on Mareh 20, 1973 for what was thought 
would be an off-hire and repair period of about 
me week The essel did not qo into the yard 
in March 1973 becau of any known unseaworthy 

ndition. The vessel did not return to drydoct 
in the summer of 1973.""! (emphasis a lc ^d ) 

13. After the vessel went into drvdock, the propell 


tail shaft and associated equipment were exam 


ned. It was found that much more damage than 
riginal v Obst rved, most I not all ol tinte rnal, 
ad been sustained at Tumaco. All the damagı 


found was repaired 
14. Owner's work while in the yard consisted of (1) 
cleaning the vessel's bottom and underwater hull 
applying two coats of paint to same, und also 
applying a coat of anti-fouling paint; and (2 


effeeting repairs to a boom and sea chest strainer 


equipiaent which was taken from the vessel, re 
paire! in the vard's shops, and returned and re 
talled o the ship In add On, st ai cia 
fication survevs that did not require a drvdocki 
u ТЕШИ. the whers a ‚ took ad 
tage ol the drvdod ne 1 1ecomplis i Class 
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eation survey d n 1974 that did requir 
drvdoeking Г] neant that t! ‹ í 
e to o into dry ve} j assificat pur 
pose n 1974, and nad ur 1975 to go into 
I I is cat | purpose tpo I! 
New York I n April of 197 \ f the latte 
vork wa not attributable to the l'umaco 
ilty 
If the above owner's w had be 1 
t would have taken about ir da T eel 
aceotrnpi х! 

Г} un portion of the District Court's Oral Decision 
int to the point of the 4 dav reduction of t ard 
кі for loss of use purposes, was as follows 
In the present Cése, the fu xtent of the d 4 
neurred in the Tumaco incident was not í ге 
until the vessel was placed in drvdock її Hoboken, 
New Jerse on M геп 9. 1973 M ( 11 | is the 
evidence insufficiei > establish precis etum ы 
essel became unseaworthy ; however, the Court finds 
that at some time prior to the drydocking referred to, 
the Tumaco casua caused the Capetan Mathios to 
become unfit for s tı voyage and therefore, in fact. 


that ; 
ot kn w it was unseau rthy a! the 
at Hobi n and 


time 


did not put 


purpose f repairing 


ınseaworthy condition While in drydock substan 
al repairs, not chargeahle | the Tumaco casualty, 
were made by the vessi wners Che time required 
reor was estimated at four to seven davs bv a 
í ent witness called by plaintiff In the | 
unstances at (1) plaintiff lone and w isonabls 
elaved drydocki ts vessel and (2) the uncon 
naing evidence purporting to show that boil үрех ol 
97а, 98a, 138a, i39a, 205a, 206a. 233a. Exh. 8 pp. 13-15 
T Ma. 9*a 
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repair were :uade in the time required to make the 
unseaworthy repairs, the Court finds and holds that 
four days of the total repair time should be deducted 
in computing plaintiff's loss of profits during the dry- 
dock period at Hoboken.” (emphasis added) 


Thus, it is not true, and the District Court did not find, 
that the vessel was put into the yard as soon as the fair 
water cone was available; or as soon as a yard was avail- 
able after the cone had arrived; or as soon as the vessel 
was in a position to be drydocked; or that the yard period 
was immediately set up after the cone arrived, as implied 
or stated by the ship (Appellant’s Brief, pp. 4, 5, 8, 17 
and 18). Repairs were, in fact, deferred until a time 
mutually convenient to the shipowner and charterer. Ex- 
hibit 18 do^* not say what the appellant says it does at the 
top of page 4 of its Brief. The fair water cone arrived in 
mid-January, but the vessel did not go into the repair 
yard until March 29, 1973. 


It is not true, and it was not found by the District 
Court, that the primary or controlling purpose of the 
repair period was to make repairs of the damage sus- 
tained at Tumaco, as implied by the ship (See Appellant's 
3rief, pp. 5 and 20). It is not true, and it was not found 
that “The repair period tentatively scheduled for the sum- 
mer of 1973 has no bearing on the repair period required 
for the Tumaco repairs” (Appellant's Brief, p. 19). It is 
not true, and it was not found, that the ship took advan- 
tage of the Tumaco repairs to schedule and accomplish 
its own work (Appellant’s Brief, p. 20). The exact op- 
posite was true, and was found by the District Court, Le., 
that the ship moved up its previously planned yard period, 
and attempted to take advantage of same to make Tumaco 
related repairs (25la, F.F. 11). 


It is not true, and it was not found, that owner's work, 
while in the yard, only consisted of the boom, sea chest 
strainer, and steam turbine casing work (Appellant's 
Brief, p. 18). The vessel's bottom was not damaged in any 
way at Tumaco (Exhs. 9 € 11; 181a). Nevertheiess, dur- 
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ing the repair period in March/April 1973 the vessel's 
bottom was cleaned, two coats of bottom paint were ap- 
plied in the drvdock, and a coat of anti-fouling paint was 
also applied at an expense of $7,830.00 (233a). This, by 
itself, would have taken three to four days (962). In ad- 
dition, owners accomplished certain classification survey 
requirements that did not require drydocking (98a, Exh. 
5), and also accomplished a classification survey that did 
require drydocking, which made it unnecessary for the 
vessel to be drydocked in the following year, 1974, as the 
Classification Society would have required, but for the 
drydocking in April of 1973 (138a; Exh. 8, pp. 13-15). 


It is hardly appropriate for the ship to ride roughshod 
over so many of the facts found by the Court going to why 
the vessel went into the shipyard, without pointing out why 
any of the Court’s findings in this respect were wrong—let 
alone “clearly erroneous"—especially when the decision by 
the shipowner as to when the vessel would go into {he yard, 
was made by someone abroad somewhere, who did not 
testify (114a, 125a, 133a-136a). 


| in addition, the District Court was unconvinced that own- 
er’s work and unseawortiiuness repair were done concur- 
rently, to wit **. . . the unconvincing evidence purporting to 
show that both types of repair were made in the time re- 
quired to make the unseaworthy repairs ...” (243a). The 
ship's surveyor, Mr. Pillatt, is the only one who testified on 
the repairs made. The vessel was in drydoe': for repairs, and 
repairs had commenced before he arrived on the day he 
first saw the ship. The following day he left the country for 
one or two weks (Tr. pp. 111, 114). 


In our view, the District Court. was, if anything, gener- 
ous го the ship in deducting only 4 days for owner's work 
rather than 7 days. We trust that this Court will not find 
the four-day reduction as “inexplicable” as the ship ap- 
parently does (Appellant’s Brief, p. 18). 


We submit that on the above facts and law, the District 
Court did not err in holding that the ship was entitled to 
recover for loss of use only for that portion of the repair 


A 
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period that Tumaco related repairs extended the time 
within which owner's work could have taken (F.F. 30, 258a ; 
Oral Decision, p. 7, 243a). 


POINT IV 


The District Court did not abuse its discretion in 
denying costs to the ship and/or deciding that each 
side was to b ar its cwn costs, when: (1) the case 
was settled as to liability; (2) the ship had been paid 
$180,090.00 for its hull and engine damage under the 
settlement; (3) the only litigated issue between the 
parties was the quantum of the ship's provable dam- 
age for loss of use; (4) the District Court commented 
unfavorably on the demeanor and credibility of the 
ship's main witness on the loss of use issue; and, (5) 
the ship insisted that its provable damage for loss of 
use was in the amount of $400,374.31, but the District 
Court found that its prov: ble damage for loss of use 
was only $81,681.49. 


It is соттол ground between the ship and Texpet that 
it is within the diseretion of a Distriet Court to allow or 
disallow costs to the “prevailing party" under rule 54(d) 
of the Federal Rules of Civil Procedure (Appellant's Brief, 
p. 21, F.R.C.P. 54(d)). Thus, the District Court's denial 
of costs in this ease should stand, unless the Court abused 
its discretion. See generally: 6 Moore's Federal Practice, 
Sec. 54[5]. pp. 1312-1323: and 3 Benedict on Admiralty, 
See, 435, pp. 220-230. 


In one of the cases cited by the ship on the question of 
the District Court's allered abuse of discretion in not 
awarding costs, Lichter Foundation Inc. у. We Ich, 269 F2d 
142. 146 (6 Cir. 1959), the Court stated as follows, referring 
to Rule 54(d) of the Federal Rules of Civil Procedure: 


‚ we believe the statute and rule were intended 
to take care of a situation where, although a litigant 
was the successful party, it would be inequitable under 
all the circumstances in the case to put the burden of 
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osts upon the losing party. Examples will be found 
in.cases where the amount of taxable costs actually 
expended were unnecessary or unreasonably large 
under the circumstances, where the denial of costs was 
in the nature of a penalty for injecting unmeritorious 
issues into the case or unnecessarily prolonging the 
trial of the case, or where the judgment recovered was 
insignificant in comparison to the amount sought and 
actually amounted to a victory for the defendant." 
(Emphasis added) 
> 
The liability in the instant litigation was settled well 
before trial, under terms of the ship recovering 80% of its 
provable damages. Texpet paid the ship $180,090.00 for 
hull and engine damage under the settlement (255a, 257a; 
F.F. 23; Exh. 29). The only outstanding claim and issue 
litigated below was the quantum of damage plaintiff was 
entitled to recover under the settlement for alleged ioss of 
use or charter hire or lost profit. The ship insisted that 
its provable damage for this latter item was in the 
amount of $460,374.31 (214a, 258a, F.F. 28). The Dis 
triet Court found the provable damage for loss of use to be 
$81,681.49. Clearly, the amount awarded plaintiff was 
xs insignificant in comparison to the amount sought 
and actually amounted to a vie* ry for the defendant”. 
Lachter Foundation Inc. v. Welch, supra. 


A plaintiff's failure to recov: most of what it has 
claimed in damage has always i..n a proper basis for an 
Admiralty Court exercising its discretion in denying costs 
to a plaintiff. 


In Higgins Inc. v. Hale, 251 F.2d 91 (5th Cir. 1958), the 
Fifth Cireuit affirmed the District Court’s denial of costs 
to the plaintiff-boatvard when the plaintiff was held to be 
entitled to damages of only $805.72, as compared to an 
alleged unpaid repair bill and claim of $1,545.00. In San 
Juan Trading Co. Inc. v. The Marmer, 107 F.Supp. 253 
(D.C. Р.В. 1952), aff'd 212 F.2d 206 (1st Cir. 1954) ; cert. 
den. 348 U.S. 822 (1954), the Court denied costs to either 
party when plaintiff’s recoverable damage for lost cargo 


-— 
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was held to be only $3,796.98, as compared to plaintiff's 
claim for $31,341.84. Compare also: Sheaves v. Estrela 
Corp., 175 F. Supp. 484 (D.C Mass. 1959). 


It cannot be denied that the princip“! issue between the 
parties herein that caused the matte: to go to trial was 
whether the ship was entitled to any recovery for alleged 
additional lost profit while the vessel was operating and 
carrying cargo at the end of the time charter with Gulf 
Oil Corporation. This alleged loss of profit, in the amount 
of $303,297.05, constituted the bu'k of the loss of use claim 
of ¿he ship (214a, 258a, F.F. 28). The ship recovered no 
part of this claim on its unprecedented theory to recover 
additional alleged lost profit on top of profit lost during 
the repair period and delay of the ship. Thus, the ship's 
insistence on **. . . injecting unmeritorious issues 3i 
into an otherwise settled or setileable dispute, was, by 
¢ enfficient ground for the District Court's exe reise of 

screuon in denying costs to the ship. Lichter Foundation 
Inc. v. Welch (supra). 


Moreover, the ship sought to prove its alleged lost profit 
by the testimony of only on witness, Mr. Hatgis, ©... 
the one that made the estimates of the study upon which 
the plaintiff's claims for damages are founded А 
(238a; Oral Decision, p. 2). Judge Boldt stated that his 
appraisa. of Mr. Hatyis’ testimony and his demeanor 
Xx leaves his credibility and the weight and signifi- 
‘ance of his testimony severely impaired, in my mine" 
(239a ; Oral Decision, р. З). 


1 ality, the District Court showed restraint in exer- 
cis its diseretion, by denying cost: to either side, but 
nev«.theless awarding interest to the ship on the relatively 
small amount the ship recovered under the decision of the 
Court and the Settlement Agreement, as compi red to the 
ship’s claim of over $400,000.00 for loss of use. 


Under the above circumstances, with equite' le and dis- 
eretionary considerations controlling, the ship’s conten- 
tions that: (1) the District Court abused its discretion in 
denying costs to the ship, and/or (2) the Court gave or 
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had no reason to deny costs to the ship, and/or (3) Texpet 
did not overcome any alleged **presumption"' in ta or of 
costs being awarded to the ‘‘prevailing party”, are as 
unrealistic and strained as the unmeritorious cla п of the 
ship for additional alleged lost profit of $303,297.05 


Conclusion 


The District Court did justice between the parties on 
the damage, interest and cost points raised on appeal. The 
District Court decided the case in accordance with existing 
authorities, and reached an equitable result. Judge Boldt 
obviously **. . . spent a tremendous amount o' time on 
it. . .”, in order to appreciate and follow the realities 
of the tanker chartering world and the precise dates, facts, 
figures and computations invoi >d in the case. The Dis- 
trict Court’s determination that the ship’s provable loss 
of use or lost profit was $81,681.49, was consistent with 
the guideline provided by this Court, and relied upon in 
part b, the District Court, from Sinclair Refining Co. v. 
The Amcrican Sun, 188 F.2d 64: 


«whatever the method employed (in calculating loss), 
it should be one that is reasonably adapted to the cir- 
cumstances of each case so that there will, on the one 
hand. be no failure to award damages suffered, and 
on the other, no unreasonable award based upon some 
theoretical concept of loss.” (241a, 242a) 


The decision of the District Court should be affirmed in 
all respects. 
Respectfully submitted, 
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